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UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463
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TELSBHONE (608) 224-0568% <
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IRVIN N. HOYT
BANKRUPTCY JUDGE

March 31, 1999

Marilyn Marshall Maloney, Esg.
Counsel for Debtor
Post Office Box 755
Aberdeen, South Dakota 57402

Harvey A. Oliver, Jr.,

Brown County States Attorney
Post Office Box 114

Aberdeen, South Dakota 57402

Subject: In re Camerocn W. Wyly,
Chapter 7; Bankr. No. 94-10088

Dear Counsel:

The matter before the Court is Debtor'sa MoTION FOR ORDER DIRECTING
CLERK OF COURTS, BROWN COUNTY AUDITOR AND OTHER OFFICERS OF RECORD TGO DISCHARGE
JUDGMENT /LIEN DISCHARGED IN BaNKRUPTCY filed March 5, 1999. This i a
core proceeding under 28 U.S.C. § 157(b) (2}. This letter decision
and subsequent order shall constitute the Court's findings and
conclugions. As set forth below, the MoTioNn will be denied as to
the poor relief lien of $4,500.00 held by Brown County.

First, Debtor did not seek the correct relief to have a lien
removed. S.D.C.L. § 15-16-20, on which Debtor relies, applies only
to the removal of judgments, not liens. [Debtor also cited 11
U.S8.C, § 523 but the Court presumes that ig a typo for § 524.] In
contrast, a Chapter 7 debtor generally relies on 11 U.S.C. § 522(f)
to have certain liens avoided. Compare Local Bankr. Rs. 4072-1 and

4073-1 and corresponding appendices.

Second, the types of liens that a debtor may have avoided
under § 522(f) is limited. The lien to be avoided must be on
exempt property and it must not be a statutory lien, 11 U.S.C.
§ 522(f) (1) (A), or it must be a nonpossessory, nonpurchase money
security interest in certain exempt personalty. 11 U.s.cC.
§ 522(f) (1) (B). Here, there is no showing Brown County's poor lien
fits either category. Most important, it appears that the County's
lien is a pre-petition, statutory lien that cannot be removed under
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§ 522(f). Compare In re Taylor, Bankr. No. 89-40349, slip op.
(Bankr. D.S.D. March 19, 1998) ; and In re Hookie, Bankr. No. 87-
40015, slip op. (Bankr. D.S.D. April 16, 1998).

Counsel for Debtor may submit (by fax) a proposed order that
removes only the judgment of BAA Auto Parts.

Sincerel

oyt
Bankruptcy Judge

INH:sh

cC: case file (docket original; copies to parties in interest)

1hereby certify that a copy of this document
was mailed, hand debivered, or faxed this date
to the parties on the attached sorvice lat.

MAR 3 1 1399

Charles L. Nail, Jr., Clock
U.S. Bankruptcy Court, Disttipt of Soutk Dekots
By ) 2 <L )
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FACSTMILE
TIRANSMITTAL
SHEET

Company :

Fax Mumber :

Phono Number :

Iirom :
Aiax MNumber :

Phone Number

Titnme Senl :
Pagos
Description :

WILLIAM J. PFEIFFER
LAW OFFICH

S8—S08-—-Z29—7384
S—E05—229—31144

Deorothy Nabeaer
S05—224—98008
SO08-3234—C01L3

wWedadnesdnay, Mnaxr 31, 1909 LFzx8FM
a

CONFIRMATICN INFORMATION
Sent at: 12:32PM, 3/31/199s8
Number of pages: 3
Resolution: FINE
Fax number: 8-605-229-7984
Destination name: LAW OFFICE
Sender name: DNABE
STATUS: SENT SUCCESSFULLY
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FACSTMILE
TRAMNMSMITTAL
SHEET

TEFTSUTE S

Clompany
Fax NMumber

MARILYN MATLONEY

8—805—3223&E—0C2T7TS

Phono MNumbor :

lirom :
1rax Nwinber ¢

Fhone NMumber

Time Sent :
Pagcs ©
Deoscription :

Poyryothy Nabar
SO0S-~2RLE—EROB
dO0S—2I24—S01L3

Wednesday, Mar 31, 1999 1Z2xz30PM
3

CONFIRMATION INFORMATION
Sent at: 12:39PM, 3/31/199%
Number of pages: 3
Resolution: FINE
Fax number: 8-605-226-0276
Sender name: DNABE
STATUS: SENT SUCCESSFULLY
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FACSTMIILE
TRANSMITTAL
SHEET
Tor: UNITED STATES TRUSTEE
Company
Fax NMumbent : 9—ZXRO0—L£456
Fhonc NMumbaor :
A7 Dorothy Nabar
17ax MNumber ¢ SO0S—aEA4—BRO0B
Phone Number 05 —224—601L3
Time Sent : wWednesday, Mar 3L, 1990 1AZsROPM
Papcs : =
1escription @

Letter was mailed to:

Harvey A. Oliver, Jr.

Brown County States Attorney
PO Box 114

Aberdeen, SD 57402

CONFIRMATION INFORMATION
Sent at: 12:34PM, 3/31/1999
Number of pages: 3
Reaclution: FINE
Fax number: 9-330-4456
Sender name: DNABE
STATUS: SENT SUCCESSFULLY



